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DICKINSON, JUSTICE, FOR THE COURT:
1. Kirby Tate was convicted in the Circuit Court of Lauderdale County of possessonand
ddivery of marijuana. He gppeds his conviction to this Court, and we affirm.
92. Missssppi Drug Task Force agents aranged with confidentia informant Gerald
Warren to make a purchase of illegd drugs, or a “bust buy,” from Kirby Tate. On March 10,
2003, Tate met Warren in the parking lot of EI Chegpo's Tobacco Store on Highway 19 South
in Lauderdde County, where he gave a quantity of marijuana to Warren.  Warren gave a code

word to narcotics agents over a hidden wire, and numerous drug task force agents swarmed the



scene, seized the majuana deivered to Warren, and discovered three more packages of
marijuana in Tate's possesson: one on his person, one on the front seat of his vehicle, and one
hidden in a secret compatment in his vehiclee. The agents arrested Tate on charges of
possession with intet to deliver and ddivery of more than an ounce but less than a kilogram
of marijuana

113. Tate was convicted by a jury in the Circuit Court of Lauderdde County of one count
of ddivery of more than an ounce but less than a kilogram (435.3 grams) of marijuana and of
one count of possesson of more than an ounce but less than a kilogram (531.0 grams) of
maijuana with intent to distribute. Because Tate had two prior fdony convictions?® the trid
court sentenced Tate, as a habitua and enhanced offender under Miss. Code Ann. 88 99-19-81

and 41-29-1472% to sarve sixty (60) years in the custody of the Mississppi Department of

Tate pled guilty to two counts of sale of marijuana less than 1 ounce in the Circuit Court of
Lauderdale County, and was sentenced on the 28th day of January, 1991 to serve in the Mississippi
Department of Corrections aterm of three (3) yearsoneach count. Each felony count and conviction was
upon charges separately brought, and arisng out of separate incidents at different times.

?Miss. Code Ann. § 99-19-81 provides:

Every person convicted in this date of a felony who shdl have been convicted
twice previoudy of any fdony or federa crime upon charges separately brought and arisng
out of separateincidents at different times and who shdl have been sentenced to separate
terms of one (1) year or more in any state and/or federd pend inditution, whether in this
date or elsewhere, shal be sentenced to the maximum term of imprisonment prescribed
for suchfdony, and such sentence shdl not bereduced or suspended nor shdl such person
be igible for parole or probation.

Miss. Code Ann. 8 41-29-147 provides.

[A]ny person convicted of a second or subsequent offense under this article may
be imprisoned for atermup to twice the term otherwise authorized, fined an amount up to
twice that otherwise authorized, or both.

For purpose of this section, an offense is considered a second or subsequent
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Corrections for each of the two counts, without the possibility of such sentence being reduced
or suspended. The two sentences are to run concurrently, but Tate will not be eigible for early
rdlease.  Thus, given his age a the time of sentencing, Tate will not be released from prison
until heis ninety-nine years old.
ANALYSIS
|. Tate'sprior convictions.

4. Prior to trid, the State filed a Notice of Intent to Use Felony Convictions to Prove
Intent under Misdssippi Rule of Evidence 404(b).>  Specificdly, the Stat€s cdaimed it
intended to admit Tate's two prior convictions of the sde of marijuang, less than an ounce. The
trid court stated that it would reserve its ruling on the motion until testimony had been
presented concerning the entrgpment defense, and the court could determine whether the
probetive vaue of the convictions was outweighed by the danger of unfair preudice.

15. Afte Tat€'s direct examination, the State made a motion for admisson of theprior
convictions under Rule 404(b). The State clamed that, since Tate clamed he had been
entrapped, the prior convictions were offered to show predispostion and intent to commit the

cime. Over objection, the trid court granted the motion and adlowed the prior convictions to

offensg, if, prior to his conviction of the offense, the offender has a any time been
convicted under thisarticle or under any statute of the United States or of any Sate relating
to narcotic drugs, marihuana, depressant, stimulant or hallucinogenic drugs.

3M.R.E. 404(b) states:

Evidence of other crimes, wrongs, or acts is not admissble to prove the character of a
person in order to show that he acted in conformity therewith. It may, however, be
admissible for other purposes such as proof of mative, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake or accident.
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be admitted reasoning that entrgopment had been raised as a defense. The court dtated for the
record:
It is the Court's conddered opinion that under the law of the State of
Missssppi that once a defendant dams a defense of entrapment that pursuant
to Tran versus State’ decision and other State Supreme Court decisions, any
evidence of predigpodtion to commit a crime is rdevant and admissble. That
case sys that any evidence of predispostion is dways rdevat and dways
admissble. Any prior bad acts relating to the possession or transfer or sae or
dispensing of controlled substances, | think, is admissble.
T6. The State then cross-examined Tate about his January 28, 1991, conviction ontwo
counts of the felony offense of the sdle of marijuana, less than one ounce.
q7. On apped, Tate argues that the trid court erred in dlowing the State to question im
about his prior convictions because these convictions occurred more than ten years prior to
the date of the current trid. Tate asserts that before evidence may be admitted under M.R.E.
404(b), the court must conduct the balancing inquiry under M.R.E. 403° to determine whether
the evidence is more prgudicid then probative, and that the remoteness of the time of these
convictions should have made them inadmissble. Tae also points out that the trial court

granted his motion to exclude his prior convictions for purposes of impeachment under M.R.E.

609 (b).° The trid court held Tate's prior convictions to be inadmissible for purposes of

“Thetrid judgerefersto Tran v. State, 785 So. 2d 1112 (Miss. Ct. App. 2001).

*M.R.E. 403 states: “Although relevant, evidence may be excluded if its probative vaue is
subgtantidly outweighed by the danger of unfair prejudice, confusion of the issues, or mideading thejury,
or by consgderations of undue dday, waste of time, or needless presentation of cumulative evidence.”

®M.R.E. 609 does not alow convictions to be admitted if a period of more than ten years has
elapsed sncethe date of the conviction. M.R.E. 609(b) statesin pertinent part: “Evidence of a conviction
under this rule is not admissible if a period of more than ten years has elapsed since the date of the
conviction . . . unless the court determines, in the interests of jugtice, that the probative vdue of the
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impeachment because they fdl outsde the ten-year period. Tate argues that the trid court
should have used the same reason to exclude the conviction for purposes of Rule 404(b) when
conducting a Rule 403 balancing inquiry. Tate argues that the State should not have been
dlowed to “come in the back door” and present the convictions as evidence of intent under
M.R.E. 404(b) while they were inadmissible for purposes of M.R.E. 609.

118. The State argues that Tate's prior convictions were admissble because Tate put forth
an entrgpment defense that put his intent or predisposition to commit a crime at issue, and
M.R.E. 404(b) dlows prior convictions to be admitted in such a case. The State points to the
trid court’s reasoning as stated on the record in the trid transcript, quoted above. The State
aso cites Robert v. State, 756 So. 2d 806, 808 (Miss. Ct. App. 1999), and Tran v. State, 785
So. 2d a 1119-1120, for the propostion that when entrapment is pled as a defense, any
evidence of predispostion is dways rdevant and therefore dways admissble.  While this
proposition may have been the premise adopted by the trid court, this is not a complete
Satement of the law.

T9. The standard of review this Court uses regarding admisson or excluson of evidence
is the abuse of discretion standard. Herring v. Poirrier, 797 So. 2d 797, 804 (Miss. 2000).
Where such error is found, this Court “will not reverse unless the error adversaly affects a
subgtantia right of a party.” Ladnier v. State 878 So. 2d 926, 933 (Miss. 2004) (quoting

Whitten v. Cox, 799 So. 2d 1, 13 (Miss. 2000), citing Floyd v. City of Crystal Springs, 749

So. 2d 110, 113 (Miss. 1999)).

convictionsupported by the specific facts and circumstances substantidly outweighs itsprgudicid effect.”
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110. Tate presented an entrgpment defense at trid. Tate clamed that the only marijuana
beonging to him was that found on his person and that the other marijuana found in his vehicle
did not beong to hm . Tate asserted that Warren had planted the other two packages of
maijuana a his home without his knowledge on March 9, 2003. Tate further claimed that
Warren later cdled hm and told hm that he had l€t maijuana in the shed a Tate€'s home.
Tate's defense at trid was that when he met Warren on March 10, 2003, he was not selling any
marijuana but only trying to return it to Warren. A classic case of entrgpment is one in which
lawv enforcement is both the supplier and the buyer of the contraband which is the subject of
the defendant’s arrest.  Moore v. State, 534 So. 2d 557, 558 (Miss. 1988). Tate alleged that
the confidentid informant, Warren, was both the supplier and the buyer of the marijuana, and
so thetria court found that he had presented an entrapment defense.

11. Entrapment has been defined as “the act of inducing or leading a person to commit a
caime not originally contemplated by him, for the purpose of trapping him for the offense”
Hopson v. State, 625 So. 2d 395, 399 (Miss. 1993) (empheds added) (citing Phillips v. State,
493 So. 2d 350, 354 (Miss.1986); McLemore v. State, 241 Miss. 664, 675, 125 So.2d 86, 91
(1960)). The defense of entrgoment is dfirmative and mugt be proved by the defendant. If the
defendant already possessed the crimind intert, and the request or inducement merely gave
the defendant the opportunity to commit what he or she was aready predisposed to do,
entrgpment is not a defense. Id. (dting Bush v. State, 585 So. 2d 1262, 1264 (Miss. 1991)).
Thus, predigpogtion to commit the cime becomes an issue when a defendant raises an

entrapment defense.



12. This Court has hdd tha a defendant’'s prior drug activity is admissble to show
predisposition.  In Hopson, this Court hdd that an objection to the admisson of the
defendant’'s prior drug-related activities was properly overruled, “as these activities showed
[hig] predisposition to the commit the alleged offense.” 625 So.2d at 402.

113. In ligt of this Court’s opinion in Hopson, Tat€'s prior convictions were admissblefor
the purpose of showing Tate's predispostion to sdling marijuana.  However, dl evidence must
be filtered through M.R.E. 403, to ensure its probative vaue outweghs its prgudicial harm.
Johnson v. State, 655 So. 2d 37, 42 (Miss. 1995). Specificaly, this Court has held that
evidence which is admissble under Rule 404(b) must be tested under Rule 403. Jenkins v.
State, 507 So. 2d 89, 93 (Miss. 1987).

114.  The record in this case does not show that the trial court balanced the evidence of Tate's
prior convictions under M.R.E. 403 before dlowing it to be admitted.” In fact, the judge never
mentioned the word “prgudice” and his comments suggest that the trial court admitted the
convictions under an assumption that this evidence was “dways admissble” without
conddering the weght of its prgudicid effect agangd its probative vdue. Spedificdly, the
trid court stated: “[Tran v. State] says that any evidence of predispostion is dways reevant and
dways admissble”

115. Though the trid court correctly quoted Tran, the quoted language does not completdy

gate the lav. In Tran, the Court of Appeds did state that “[w]hen a defendant claims

"The trid court did show concern about the prejudicia effect of the prior convictions while
discussing pre-trid motions. However, there is no evidence in the record to suggest that the trid court
considered the probative vaue and prgudicid effect of this evidence when ruling that it was admissble
under Tran v. State



entrgopment, any evidence of predispostion is always rdevant and always admissble” 785 So.
2d a 1119. In so halding, the Tran court reied on this Court’s decison in  Hopson, 625 So.
2d at 402. See Tran, 785 So. 2d at 1119-20. Hopson in turn quotes this Court’s decision in
Tanner v. State, 566 So. 2d 1246, 1248 (Miss. 1990), in which this Court stated: “[o]nce a
defendant makes out a prima facie case that he was entrapped . . . predisposition becomes a fact
of consequence and evidence thereof becomes rdevant and, hence, always admissble” Id.,
citing M.R.E. 401; see Moore v. State, 534 So. 2d at 558, 560; Sayre v. State, 533 So.2d 464,
466 (Miss. 1988).

116. While prior convictions which have been found relevant under M.R.E. 401, and which
saisfy M.RE. 404(b) may be potentially admissble to prove dispostion, they may be alowed
into evidence only after passing a Rule 403 baancing test, which must be conducted on the
record. Holland v. State, 656 So. 2d 1192, 1196-97 (Miss. 1995); Jenkins, 507 So. 2d at 89.
To the extent that Tanner and its progeny suggest that such evidence may be admitted without
an on-the-record andyss under Rule 403, they are hereby clarified, and their conflict with this
Court’sdecisonsin Jenkins and Holland is hereby resolved.

17. In Tate's case, evidence of his prior drug activity was admissble under Rule 404(b)
because Tate presented an entrgoment defense, but the Rule 403 inquiry was required before
the convictions could be admitted. The trid court should have conducted this inquiry on the
record, and the failure to do so was error.

118. However, this Court has hdd that errors may be deemed harmless where “the same

reult would have been reached had they not existed.” Burnside v. State 882 So. 2d 212, 216



(Miss. 2004) (quoting Kolberg v. State, 829 So. 2d 29, 49 (Miss. 2002)). “[E]ven where error
has occurred, we will not reverse a conviction where the overwheming weight of the evidence
supports the guilty verdict.” 1d. The court gave a limiting ingruction to the jury regarding the
purpose for which these convictions could be considered, and specificdly ingtructed the jury
it could not consider the convictions in determining whether Tate was guilty of the crime for
which he was on trid.®2  Furthermore, overwhelming evidence of Tate's guilt was presented at
trid. Thus, the trid court’s failure to conduct an on-the-record analysis under Rule 403 was
harmless error.
II. Tate'sJune 20, 2003, and September 12, 2001, arrests

119. Tate argues that the trid court should not have alowed the State to introduce evidence
of his June 20, 2003, arrest for possession of marijuana and possession with intent to deliver
and his September 12, 2001, arrest for possession of marijuana. The trial court alowed the
State to cross-examine Tate about these arrests after concluding that Tate had “opened the

door” by daming on direct examination that he was no longer involved in sdling drugs.

8pecificdly, the jury instruction stated:

The Court ingructs the jury that the introduction into evidence by the State of the prior
convictions of Kirby Glenn Tate for the sale of marijuanalessthanon (1) ounce on January
28, 1991, was offered in an effort to prove motive, intent, preparation, plan, knowledge,
identify or absence of mistake or accident on the part of the Defendant when he dlegedly
was in possession of marijuana on March 10, 2003, with intent to distribute. 'Y ou may
gvethis evidence suchweight and credibility asyou deem proper under the circumstances.
However, the Court further ingtructsthe Jury that under the circumstances you cannot and
must not congder this testimony in any way regarding whether or not Kirby Glenn Tateis
guilty or not guilty of the charge for whichheis presently ontrid, that being for the unlanful
possesson of marijuanawith intent to distribute and ddivery of marijuana.
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920. Tate further argues that the admission of the June 20, 2003, arrest is reversible error
because this arrest occurred after the incdent for which he was on trial and because this arrest
was not a rebuttd of Tat€'s tetimony. He points out that, in his trid testimony, he
acknowledged that he smoked marijuana, but denied sdlling it, and that his arrest for possession
of marijuana does not rebut his statement that he did not sdl marijuana.  Furthermore, Tate
points out that his September 12, 2001, arrest was dismissed or nolle prossed, and therefore
was not a conviction or active charge, and should not have been presented to the jury.

21. The State responds that Tate's June 20, 2003, arrest was admissible in response to
Tate's testimony that he did not engage in maijuana commerce.® The State points out that the
arrest was for possession of marijuana with intent to deliver, and therefore it does rebut Tate's
tetimony that he did not sdl marijuana. The State further says Tate “opened the door” when
he cdamed he no longer sold marijuana, and the conviction was properly admitted to impeach
him under Morgan v. State, 741 So. 2d 246, 254-55 (Miss. 1999).

722. The State points out that Smothers v. State, 756 So. 2d 779, 784 (Miss. Ct. App. 1999),
holds that a conviction that occurred subsequent to the crime for which the defendant is on trid
is properly admissible,

723.  We had the trid court did not abuse its discretion in dlowing the State to question Tate
about the June 20, 2003, and September 12, 2001, arrests as rebuttal to Tate's testimony. In

ruling on thisissue, thetrid court Sated:

°During his direct testimony, Tate tegtified, “I ain't like that no more, you know,” and
“No, | might pass out a doobie or something to my friends. | said, | don't sell. | repeatedly told
him, 1 smoke weed, | don't sl weed. | ain't denied this” He then went on to say, “I told the
truth.”

10



| know it is probably a close quedtion, but | think by daiming such in the

presence of this jury that he has invited cross-examination on that subject. The

proverbid barn door has been opened. Tha is, Supreme Court Justice

Robertson aluded to in one case of how wide the door was opened.

In my consdered judgment as a Trid Judge, the door is open sufficiently wide

for the State to be able to question him about the June incident, so that is going

to be my rding. I'm going to dlow cross-examination on other acts of aleged

misconduct rdaing to the issue of this defendant’s previous dispostion as well

as evidence of a laer inddent snce the door, in my judgment, has been

auffidently opened on direct examindion for the State in the norma course of

cross-examination to question the accused regarding that assertion to the jury

that he no longer has been involved in drugs.
7124. We find the learned trid judg€e's reasoning to be exactly correct. In light of Tate's
testimony, the trid court did not abuse its discretion in ruling that Tate had “opened the door”
for cross-examination on his drug-rlated activities. Moreover, Tate has not shown pregudice
or that a substantid right has been adversdy affected by this ruling, and “for a case to be
reversed on the admisson or excluson of evidence, it must result in prgudice and harm or
adversdy affect a subgtantia right of a party.” K-Mart Corp. v. Hardy ex rel. Hardy, 735 So.
2d 975, 983 (Miss. 1999) (citing Hansen v. State, 592 So. 2d 114, 132 (Miss. 1991)).

[11. Limiting instruction concerning Tate' sarrests
25. Tate clams the trid court committed reversble error by not giving alimting
ingruction concerning his arrests on June 20, 2003, and September 12, 2001. Tate argues that
trid judges are required to gve a limting indruction sua sponte whenever Rule 404(b)
evidence is offered, unless the party objecting to the evidence objects to the limiting

ingtruction under Smiith v. State 656 So. 2d 95 (Miss. 1995).
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726. The State points our that Smith was recently overruled in Brown v. State, 890 So. 2d
901, 913 (Miss. 2004). In his reply brief, Tate concedes that Brown overruled Smith, but

submits that the trid court till should have given a sua sponte ingtruction.
927. The record shows no request by Tate for the instruction he now argues he should have
received. Issues not brought before the trid court are deemed waived and may not be raised

for the fird time on apped. Wilcher v. State, 479 So. 2d 710, 712 (Miss. 1985). Thus, Tate

is proceduraly barred from raising thisissue.

128. As for Ta€'s argument that the trid court should have granted this ingtruction sua
sponte, this Court held in Brown that a trid court is not required to issue a sua sponte
indruction, and that the burden should be upon counsd to request a limiting indruction if the
defense desires one. The Court reasoned:

Yet Smith and its progeny place a great burden upon the trid court. In
many indances a limiting indruction from the bench can actudly focus a jury's
attention on the sengtive tesimony. Because a defendant might be prejudiced
by such an indruction, we dlowed trid counsd to actudly object to the sua
gponte indruction. See Robinson v. State, 735 So.2d 208, 210 (Miss.1999).
However, it is not per se prgudicid to a defendant if a jury smply hears an
isolated instance of a crime or bad act in the course of atrid.

The burden should properly be upon the trid counsd to request a limiting
indruction. This was our rue before Smith, in accord with Rule 105 of the
Missssppi Rules of Evidence. The rule provides in petinent part that "[w]hen
evidence which is admissble ... for one purpose but not admissble ... for
another purpose is admitted, the court, upon request, shdl redtrict the evidence
to its proper scope and indruct the jury accordingly.” Miss. R. Evid. 105
(emphesis added). We dtruggled in Smith to require judges to issue the sua
sponte ruling, since that would contradict "a rule so clear” as M.R.E. 105. 656
So.2d a 100. Today we abandon Smith's requirement that a judge issue a sua
sponte limiting ingtruction and return to the clear language of Rule 105. The rule
clearly places the burden of requesting a Rule 404(b) limiting instruction upon
counsd.
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890 So. 2d a 913. Jury indructions that reference prior arests and convictions may be
counterproductive to the defendant. While serving to limit the jury’s consderation of the prior
wrongs, such indructions dso remind and emphasize to the jury that the defendant committed
prior bad acts. Whether to request such an indruction is a matter of triad drategy in the
exdugve province of the defendant, in consultation with his or her attorney. Without a request
by defense counsd, the tria court properly did not sua sponte give a limiting jury instruction.
V. Potential Witness Brittany Warren

729. Tate submits that after resting, the defense was approached by Gerad Warren's
daughter, Brittany Warren, who clamed that she could provide informetion that would impeach
her father's testimony. Tate requested that he be alowed to reopen his case and cal Ms.
Warren as a witness.  The trial court alowed the State to interview Ms. Warren, and the state
objected to the defense cdling her as a witness. The trial court sustained the objection, and
the defense then made an offer of proof of what Ms. Warren would have testified:

One, that dhe is approximately 14 years old and is the daughter of one
Gerdd Warren, awitnessiin this cause.

Two, that since March 12" of 2003, she has been in the home of one
Gerdd Warren and seen him in possesson of four to five pounds of marijuana
stored in various Folger coffee cans.

Three, tha she has seen Geradd Warren, her father, in possession of
numerous tablets of Lortabs.

Four, tha Gerdd Warren has smoked marijuana with her, given her
marijuana, and smoked marijuana in her presence; and they have smoked it in the
presence of each other.

Next number, that Gerald Warren, when asked if he set up Kirby Tate for
$2,000 and a pound of maijuana given to him by the East Mississippi Task
Force, one Karl Merchant in paticular, the response of her faher Gerdd
Warren was, Yes, that isthe way it went down.

Next number, that Gerdd Warren has offered this child to a drug deder
by the name of Brock in exchange for drugs, and tha she refused to cooperate

13



in the offer of sex for drugs, the offer being made by her father, once again,
Gerdd Warren.

1130. Tate argues that the trial court had the discretion to dlow Ms. Warren to testify under

Wells-Lamont Corp. v. Watkins, 247 Miss. 379, 151 So. 2d 600, 604 (1963). Tate further

argues tha it was fundamentdly unfair not to alow Ms. Warren to tedtify because Gerad
Warren's tesimony was the “cux” of the Stat€'s case agang Tate, and Ms. Warren's
testimony was crucid to the defense.

131. The State argues tha Ms. Warren's proffered testimony demonstrates that she was not
a materid witness, that she did not have any firs hand knowledge of any materid fact, and that
virtudly dl of her tetimony was dready in evidence and therefore could be excluded as

cumulative under M.REE. 403. The State directs us to the trid court's reasoning for not

permitting the testimony:

All right. I'm adequately informed. Let me make a couple of comments.
We are now on Friday afternoon. It is 2:15 p.m., and a 12:00 noon, ten minutes
after 12:00, in the presence of the jury, the defense announced that it had rested
its case. This new witness gpparently became . . . to defense counsd during the
lunch break after they had rested ther case, and they have now requested an
opportunity to reopen their case and present Ms. Brittany Warren as a witness,
who | understand is either a 13- or 14-year-old minor.

A couple of comments. In my 25-year career on the bench, | don’t think
I’ve ever seen a case where there has been so much aleged — so many alleged
threats or so much animosty expressed between the vaious witnesses and the
supporters of each side in this case.

A good example is Wednesday, the accusations by defense that narcotics
officers are roughing up the defense witnesses . . . And when the smoke clears,
it appears that law enforcement officers received a phone cdl from . . . the 15
year-old son of the confidentid informant, Gerald Warren, saying that his daddy
is going to be blown away in the courthouse . . .

There are accusations throughout this trid that the lives of the
confidentia informant and his family have been threstened; that the wefare of
numerous people dlegedly have been threatened in this case. Now we have a

14



132.

discretion. Herring v. Poirrier, 797 So. 2d a 804. We hold that the tria court did not abuse

its discretion when it ruled that Brittany Warren could not testify. The trid court explained

circumstance of a minor child who apparently is of dmost sufficient age to be
presumed competent . . .

She is here. And she dlegedly is supposed to testify that her father made some
admisson, quas admisson . . . The mother of this child, from what | understand
in chambers, after having an in chambers conference with her and her atorneys
and the Didrict Attorney, would prefer that her daughter not be involved with
thiscaamity of atrid a dl.

The date is complaining because they clam surprise, an inadequate
opportunity to prepare to meet the testimony of Ms. Warren; that Brittany
Warren has been subject to violation of the Rule of Sequedtration; that she has
been talked to about dleged tetimony by other witnesses; that the jury has not
been vorr dired or questioned about ther knowledge of a minor child named
Brittany Warren who might be a possible witness. There are al types of unusua
circumstances.

Further, the state clams that thisistrid by ambush. . .

Having considered dl of that, and the fact that this is Friday afternoon of
the trid, | think unusud circumstances do exig and that permitting this witness
to be caled in violation of the discovery rule would be ingppropriate . . . And due
to dl the many circumstances surrounding this, plus the putting on of a 13-year-
old child that, in effect, would testify againg the interest of her father who is in
support of the law enforcement officer isin my judgment inappropriate.

She has just recently been through drug treatment, some type of
trestment hersdf. | think it is inappropriate. | am not going to put that girl
through the cdamity of testifying here in this courtroom before this jury.

This Court reviews the tria court's admisson or excluson of evidence for an abuse of

its reasoning thoroughly on the record, and the decision was within the court’ s discretion.

133.

V. TheDigtrict Attorney’s closing argument

Tate says the digtrict atorney made mideading and improper Statements indosng

argument. These satements were asfollows:

And sympathy because he's got children. That is not what you should consider.
The law is designed when somebody has the kind of problem that Mr. Tate has
and when somebody violates the law like this time and time and time and time
agan, something needs to be done to stop it, to get him through that Situation,

15



pay whatever debt to society tha he might get, and then get back with his

children; not while he is sdling marijuana, not while he is possessng marijuana,

not while he is smoking two marijuana cigarettes a day. He can get back with

them when that' s over, when those things are secured by the law.
134. Tate asserts that the prosecutor’s implication that he would “get back with his children”
when his sentence was completed was mideading and improper. Tate says the Statements
created the impresson that he would smply serve some period of incarceration and then be
rddleased to his family while his children were 4ill young, creating a fase picture of the
incarceration time. Tate argues that it is improper for a prosecutor to tell a jury about a
defendant’s sentence at the quilt phase of the trial, and therefore these remarks were improper
and an abuse of the prosecutor’s privilege. Tate argues that these remarks warrant reversal of
his conviction.
135. The record indicates, and Tate does not dispute, that the defense made no objection to
the prosecutor's remarks at trid. This issue is thus proceduraly barred. Tubbs v. State, 402
So. 2d 830, 835 (Miss. 1981). Tate argues that his conviction should be reversed despite the
fact that he did not object at trial under Williams v. State, 445 So. 2d 798, 810 (Miss. 1984),
in which this Court stated that improper remarks by a prosecutor warrant reversal even without
a defense objection when thereis a“most extreme and intolerable abuse of his privilege.”
136. We find that the prosecutor’s remarks do not rise to the level of a “most extreme and
intolerable ause of hisprivilege” Tateis entitled to no relief on thisissue.

V1. Tate€ smotion for a misrial.
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137. Tate argues that the trid court should have granted his motion for a mistrid on the bass
that severd defense witnesses were intimidated by Lauderdde County law enforcement
officds.
1138. The record indicates that on the second day of triad, defense counsd requested an
evidentiary hearing outsde the presence of the jury because that two of its witnesses had been
“phydcdly roughed up” and intimideted by law enforcement officids the day before. Defense
witnesses Warren Gelder and Frances McLemore testified that they were approached by three
officers who intimidated and physicdly assaulted them.  Specificdly, they saed that the
officers took them into a staircase, threw them against a wall, read them their rights, dragged
them down the dairs and across the dreet to the jal and then placed them in separate
interrogation rooms and questioned them about a threat they had dlegedly made agangt Sate
witness Geadd Warren's life Furthermore, McLemore tedtified that he had required
emergency room atention after this incident because he twided his leg while being pulled
down the dars. Tate argues that he was entitted to a mistrid because the witnesses felt
harassed, frightened, and intimidated about tedtifying on his behdf. Two of the law
enforcement officias testified and denied any physicd ause of the defense witnesses.
139. Thetrid court refused to grant amigtrid, stating:

| don't see any judification for a midrid in this case. As | understand it, law

enforcement officers received a phone call from a 15-year-old child of the CI

who relayed a conversation that he had with his younger sster, 13, that two of

these witnesses . . . Gaider and McLemore, dlegedly made a threat that the CI

would be gunned down in the courthouse. And the officers were following up

on that invedigaion by questioning these two gentlemen and searching them to

make sure that they were not armed before they were escorted across the street
to the Sheriff’'s Office to be questioned. And upon being questioned, they were
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thereafter released. | see no judtification to grant a mistrial based on that in this
case.

40. Chaecterizing Tat€'s argument as frivolous, the State points out that both of these
witnesses did tedify at trid, and therefore they must not have been too intimidated. The State
asserts that the trid court did not abuse its discretion in refusing to grant a mistriad based on
the facts presented by these witnesses. We agree.

741. This Court reviews motions for mistria under an abuse of discretion standard. The trial
court must declare a midrid when there is an error in the proceedings resulting in subgtantial
and irreparable prgjudice to the defendant's case. Gossett v. State, 660 So.2d 1285, 1290-91
(Miss. 1995). The trid judge is permitted condderable discretion in determining whether a
midrid is warranted dnce the judge is best postioned for measuring the prejudicial effect.
Id. (ating Roundtree v. State, 568 So. 2d 1173, 1178 (Miss. 1990)).

42. The trid judge was in the best postion to observe these witnesses and to determine the
effect this dleged incident had on the tria. Both witnesses later tetified. Tate has not shown
how this incident prgudiced or damaged his case.

VI1l. Overwhelming weight of the evidence

43. Tate argues that his defense was prgudiced by the cumulaive effect of the admission
of his other convictions into evidence, the tria court's refusa to dlow Brittany Warren to
tedify, and the prosecutor's remarks a dosng agument. Tate further argues that the effect
of dl of these erors denied hm a far and impatid trid and that his case should be reversed

and remanded.
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144. A moation for new trid chdlenges the weight of the evidence. Sheffield v. State, 749
So0.2d 123, 127 (Miss. 1999). “The motion for a new trial is addressed to the tria judge's
sound discretion.” Gavin v. State, 473 So.2d 952, 956 (Miss.1985) (cting May v. State, 460
So.2d 778, 781 (Miss. 1984); Neal v. State, 451 So.2d 743, 760 (Miss. 1984)). A reversa
is warranted only if the trid court abused its discretion in denying a motion for new trial. Id.
(ating Gleeton v. State, 716 So.2d 1083 (Miss. 1998)). This Court has stated that “it is well
established that matters regarding the weight of the evidence are to be resolved by the jury.”
Neal v. State, 451 So.2d at 758.

45. The trid court did not abuse its discretion in refusng to grant a new trid. Tate admitted
that at leest some of the marijuana found at the scene of the arrest belonged to him, and the
tetimony of Warren and the lawv enforcement officers established that Tate was in possession
of marijuana and participating in what he believed to be a sdle of marijuana. While evidence was
presented on Tate's behdf that contradicted the State's evidence, these were factua disputes
properly resolved by the jury, and the trid court cannot be sad to have abused its discretion
when it refused to grant Tate' s motion for anew trid.

VI1I11. Crud and unusual punishment.

46. Tate argues that his sentence violated the United States and Missssippi Constitutions'
prohibitions of crud and unusud punishment. Tate dams his sentence should be evauated
under the proportionality analysis set forth by the U.S. Supreme Court in Solem v. Helm, 463
U.S. 277, 103 S.Ct. 3001, 77 L. Ed. 2d 637 (1983), which consgs of three factors: (1) the

gravity of the offense and the harshness of the pendty; (i) a comparison with the sentences
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imposed on other criminds in the same jurisdiction; and (iii) a comparison with the sentences
imposed for commisson of the same crime in other jurisdictions. I d. at 291-292.
147. Tae submits that his Sxty year sentences without parole will leave him incarcerated
until he is ningty-nine years old, should he live that long, and therefore his sentence is for al
practica purposes a life sentence. Tate asserts that if his sentence is affirmed, it will be the
only ingance in the published opinions of Missssppi in which a defendant received sixty
years without parole for a drug offense when none of his prior convictions involved crimes of
violence.
148. This Court has hdd that sentencing is within the discretion of the trid court and is not
subject to gppellate review if it is within the limits prescribed by gaute. Nichols v. State, 826
So. 2d 1288, 1290 (Miss. 2002); Hoops v. State, 681 So. 2d 521, 537 (Miss. 1996). In
Stromas v. State, 618 So. 2d 116 (Miss. 1993), this Court addressed those cases where the
sentence is within the prescribed statutory limits:
Though no sentence is "per &' conditutiond, this Court, in the context

of our habitud Satutes, as wel as in sentencing other offenders, has recognized

the broad authority of the legidature and trid court in this area and had

repeatedly hdd that where a sentence is within the prescribed satutory limits

it will generaly be upheld and not regarded as crud and unusud.
Id. at 123-24.
49. However, where a sentence is "grosdy disproportionate’ to the caime committed, the
sentence is subject to attack on the grounds that it violates the Eighth Amendment prohibition
of crud and unusud punishment. Hoops, 681 So. 2d at 537 (dting Harmelin v. Michigan, 501
U.S. 957, 111 S.Ct. 2680, 115 L.Ed.2d 836 (1991)); Wallace v. State, 607 So. 2d 1184, 1188
(Miss. 1992). This Court has held that apat from a sentence of life in prison without the
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posshility of parole or a sentence which is manifestly disproportionate to the crime
committed, an extended proportiondity andyss is not required by the Eighth Amendment
when there is an alegation of crue and unusuad punishment. Barnwell v. State, 567 So. 2d
215, 221 (Miss. 1990).

150. As recently noted by Missssppi Court of Appeds, Pittman v. State 2004 WL
2439694, *6 (Miss. Ct. App. 2004), discussng an Eighth Amendment dam some examples
of sentences upheld by Missssippi courts include: Braxton v. State, 797 So. 2d 826 (Miss.
2000) (holding that thirty years was the maximum sentence within the datutory guiddines for
unlavfu sde of cocane and, thus, was not excessve or crued and unusud punishmen);
Edwards v. State, 615 So. 2d 590 (Miss. 1993) (holding that sentence of twenty-five years
for possesson of cocane with intent to didribute was not grossdy disproportionate where
statutory maximum sentence was thirty years and fine of up to $1,000,000); Hart v. State, 639
So. 2d 1313 (Miss. 1994) (holding that sentence of twenty years and fine of $250,000 was not
disproportionate to conviction of possesson of maijuana with intent to ddiver or distribute
where sentence was within statutory limits); Rogers v. State, 599 So. 2d 930 (Miss.1992)
(halding that sentence of twenty-five years in prison and fine of $500,000 was not excessive
for conviction for digribution of crysta methamphetaming); Bracy v. State, 396 So. 2d 632
(Miss1981) (holding that trial court did not abuse its discretion by imposing sentence of

twenty years and fine of $10,000 on defendant convicted of sae of phencyclidine (PCP)).
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51. Tate's sentence is within the statutory guidelines prescribed by the Legidature for the
crime for which he was convicted. Under Miss. Code Ann. § 41-29-147 and Miss. Code Ann.
§99-19-81, thetria court sentenced Tate correctly.

52. In consdering whether Tate's sentence is grosdy disproportionate to Tate's crime, we
have reviewed this Court’s opinion in Williams v. State, 794 So. 2d 181 (Miss. 2001). There
the defendant was convicted for the sale of cocaine under § 41-29-132 and sentenced to thirty
years. This sentence was enhanced to sixty years by 8§ 41-29-142, because the sale occurred
near a school. Because Williars was a second and subsequent offender the sixty year sentence
was again doubled to one hundred and twenty years pursuant to § 41-29-147. Next, the judge
aoplying 8 99-19-81, sentenced Williams to the 120 years without a possbility of parole or
ealy release.  Williams aso dleged that the sentence of 120 years for the sde of $20 of
cocane was tantamount to a life sentence in prison, and that the sentence was disproportionate
to the aime and, therefore, crud and unusud punishment under the Solem andyss Id. at 189.
This Court held: “[e]lven though this sentence is extremely lengthy, it does not exceed the
maximum sentence dlowed by satute. Therefore, we find that the triad court did not abuse its
discretion in sentencing Williams to the maximum without possbility of paoe or ealy
release” 1d. at 190.

153. Though certainly harsh, Tat€'s sentence is not “grosdy disproportionate” to hiscrime.
It is within the Legidature's prerogetive to delemine that three crimes such as those
committed by Tate can result in a sentence of sxty years without parole or chance of early
rdlease. The Legidaure has made its decison, and we may not impose our own opinion on the

issue, absent a condtitutiond violation which we do not find.
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CONCLUSION
154. Finding no reversble error, we affirm the judgment of the Circuit Court of Lauderdale
County.

155. COUNT I: CONVICTION OF DELIVERY OF MARIJUANA (435.3 GRAMS) AND
SENTENCE OF SIXTY (60) YEARS AS AN HABITUAL OFFENDER UNDER 99-19-81
AND AN ENHANCED OFFENDER UNDER 41-29-147, WITHOUT THE POSSIBILITY
OF SUCH SENTENCE TO BE REDUCED OR SUSPENDED NOR BE ELIGIBLE FOR
EARLY RELEASE, IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS, TOGETHER WITH PAYMENT OF FINE OF $10,000.00, ALL FEES
AND COSTS, AFFIRMED.

COUNT II: CONVICTION OF DELIVERY OF MARIJUANA (531.0 GRAMY)
WITH THE INTENT TO DISTRIBUTE AND SENTENCE OF SIXTY (60) YEARS AS AN
HABITUAL OFFENDER UNDER 99-19-81 AND AN ENHANCED OFFENDER UNDER
41-29-147, WITHOUT THE POSSIBILITY OF SUCH SENTENCE TO BE REDUCED
OR SUSPENDED NOR BE ELIGIBLE FOR EARLY RELEASE, IN THE CUSTODY OF
THE MISSISSIPPI DEPARTMENT OF CORRECTIONS TOGETHER WITH PAYMENT
OF FINE OF $10,000.00 AND ALL FEES, AFFIRMED. SENTENCE IN COUNT II
SHALL RUN CONCURRENTLY WITH THE SENTENCE IN COUNT |. APPELLANT
ISGIVEN CREDIT FOR 142 DAY S SERVED.

SMITH, CJ.,, WALLER AND COBB, P.JJ.,, EASLEY, CARLSON AND
RANDOLPH, JJ., CONCUR. GRAVES, J., CONCURS IN RESULT ONLY. DIAZ, J.,
NOT PARTICIPATING.
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